operate the winch and pull the Mandoseal on to the truck bed.    No one
knows what procedure the victim followed on the day of the accident but
the bar that he usually put behind the Mandoseal pallet was found between
the pallet and the concrete loading dock as though he had somehow pulled
it under the pallet and he could not have done that by hand; so there
was  speculation that he had hooked the truck directly to the Mandoseal
pallet and pulled the Mandoseal to the edge of the loading dock.    Actually,
the Mandoseal pallet which was 4' x 4' was almost halfway off of the
loading dock after the accident.    How much of the weight was resting on
the truckbed is unknown.    When the would-be rescuers arrived at the
accident site the truckbed was about 4" from the loading dock and the
victim was squeezed in this 4".    He was facing the loading dock.

MSHA speculates in its accident report that the victim started the
the loading operation in his normal manner with the truckbed flush
against the loading dock.    When the load was almost halfway on the
truckbed,   for some reason, probably because the winching gear had become
fouled,  he moved the truck away from the dock for a distance of not more
than twentyfour inches,    While it is not spelled out clearly I assume
MSHA reached this conclusion because it thought the Mandoseal pallet
would have toppled if the truckbed had been moved completely out from
under it.     The accident report then speculates that for some reason the
victim went  in between the truckbed and the loading dock probably to try
and remedy the fouled gear.    Then the report concludes "the accident
occured because the supply truck drifted backwards due to the parking
brake being inoperative."

The accident report was received in evidence at the trial. I/.    The
version of the accident contained in the accident report does not account
for  the fact that the winch was wound up or for the fact that when Mr.
Van moved  the truck so the victim could be removed,  he found the parking
brake handle in the off position.    The condition of the parking brakes
could hardly be a factor if they were not used.    Under the theory, which
was not advanced at the trial,  that the victim did not use the parking
brakes because he thought they were ineffective, one is faced with the
proposition that if the victim wanted the truck to remain stationary,
why did he not put it in gear since the engine was off or put chocks,
which he had available, under the wheels?

There is conflicting testimony as to when the truck was first moved
to a different location and when the brakes were tested.    The inspectors
say the brakes were tested on June 20 by having someone engage the
parking brake handle and then the inspector looked at the brake housing
and could see that it was not holding.    The truck was then pulled forward
and it rolled back.    The Inspectors say that the truck was not moved
until noon of the 20th.    The Respondent and Mr. Diose both testified
that the truck was moved on June 19 to the maintenance area and that the
parking brakes were tested by putting the truck in gear and engaging the

I/    The other items obtained luring pretrlal discovery were neither
"     offered in evidence or used for impeachment purposes.
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